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ABSTRACT

Background: Doctors and patients are two legal subjects who are bound in a therapeutic tran-
saction. This transaction involves informed consent. Informed consent is the doctor's obligation
and the patient's rights. There are exceptions to the application of informed consent in emergency
situations. The doctor is still obliged to provide help even though the patient is in an unconscious
condition and cannot give consent to the action. This is known as the Presumed Consent. This
study aimed to explore presumed consent as the right of patients in emergency conditions using
juridical review.

Subjects and Method: This was a normative study with a law approach, case study, and concep-
tual approach. Legal materials used are written documents and the results of interviews. The
technique of analyzing legal materials by formulating principles and legal understanding and
evaluating the results of interviews. Respondents consisted of 6 General Practitioners who worked
in the emergency room, ICU, treatment room, and operating room at PKU Muhammadiyah
Sukoharjo Hospital.

Results: According to article 17 of medical ethics code (KODEKI) in 2012, every doctor is obliged
to carry out emergency assistance as a form of humanitarian duty. This was similar to Article 51 of
Law No. 29 of 2004 concerning Medical Practice. Whereas, in article 29 paragraph (1c) of Law No.
44 of 2009 concerning Hospitals it is explained that the Hospital is also obliged to provide
emergency care to patients according to their abilities. If the patient is considered unable to be
treated, the doctor must refer to a doctor who is more competent after giving emergency care, but if
the doctor has been able to take action according to professional standards and procedures, the
doctor must provide an explanation after the patient is aware or to the closest family. The results of
interviews with general practitioners at Muhammadiyah Hospital in Sukoharjo, Central Java from
6 respondents all stated that patients had the right to get emergency assistance according to the
standard even though without written consent from patients and families. After being aware, the
patient and / or family will continue to explain information about the condition and follow-up on
its handling.

Conclusion: In accordance with the laws and regulations on informed consent in emergency
conditions or called presumed consent, patients are entitled to immediate emergency assistance
and the doctor is obliged to carry out help in accordance with professional standards and
procedures. The implementation of presumed consent as a patient's right by General Physician of
PKU Muhammadiyah Sukoharjo Hospital has been running according to the standard.
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BACKGROUND tions. In medical relations, doctors as
Doctors and patients are two related legal health care providers while patients as reci-
subjects in the field of health care. Both of pients of health services (Ali et al., 2006).
them form medical relations and legal rela- Judging from the legal relationship,
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between patients and doctors mutually
agree to bind themselves in carrying out
treatment for patients, so that an agree-
ment (verbenisenis) is formed. The doctrine
of law knows two types of engagement,
namely endeavor engagement (inspanning
verbintenis) and engagement results (resul-
taat verbintenis). Engagement between
doctors and patients can be classified as
endeavor. Doctors are required to make
every effort based on knowledge and symp-
toms to cure patients.

In carrying out their duties, doctors
often ask patients to sign a statement
stating that medical action to be carried out
has been understood and approved by the
patient himself and the patient's family.
This letter is better known as "Informed
Concentration" or "Approval of Medical
Measures" (Kusmaryanto, 2016).

Regulations regarding informed con-
sent are listed in Article 45 paragraph (1) to
paragraph (6) of Law Number 29 of 2004
concerning Medical Practice (hereinafter
referred to as the Medical Practice Law),
Regulation of the Minister of Health No.
290 of 2008 concerning Approval of Medi-
cal Measures, and Law No. 36 of 2014 con-
cerning Health Personnel (hereinafter
referred to as the Law on Health Workers).
Article 56 paragraph (1) letter b of the Law
on Health Personnel determines that in
carrying out the practice, health personnel
must obtain approval from the recipient of
the health service/family for the action
given. Whereas, Article 68 paragraph (1)
explains that each individual health service
act carried out by health personnel must
obtain approval.

Doctors are authorized to seek treat-
ment for their patients' illnesses (Aribowo
et al, 2015) and this is part of an agreement
in the form of transactions known as thera-
peutic transactions (Putra, 2001). For the
implementation of the Informed Consent,
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communication is established between doc-
tors and patients is a very important factor.
At the ideal level, the communication will
encourage a doctor to respect the patient's
rights. This is because in principle, the
treatment that he will do is not in the
doctor's decision but lies in the patient's
will (Ayuningtyas and Sondani, 2011).

With complete information from the
doctor to the patient or family, the patient
will use the right to self-determination and
make an informed decision. However, there
are a number of conditions in which pati-
ents cannot use the right to make decisions.
One of the conditions is when the patient is
in an unconscious situation and no family
member is accompanying him. Unconsci-
ous conditions are classified into emergen-
cy conditions.

Emergency patients are sufferers who
are due to a cause (illness, trauma, acci-
dent, anesthetic action) which if not imme-
diately helped will experience a disability,
loss of body organs or death (Sudjito,
2003). In this condition, there are excep-
tions in medical treatment by doctors and
achieving patient rights to obtain informa-
tion (Indonesian Medical Magazine, 2007).
The right to information is not obtained by
the patient optimally from the doctor who
treats it.

Between doctors and patients, each
has rights and obligations (Novianto, 2017).
In general, rights are a person's demands
for something that is his personal needs, in
accordance with justice, morality and lega-
lity. Regarding the patient's right is always
associated with the right to get health care
(The right to health care) which is the
patient's main right, namely the right to get
health care that meets certain criteria so
that patients get health efforts, health faci-
lities, and assistance from health workers
who fulfill optimal health service standards.
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Based on the descriptions above, in
this paper we will discuss the "Juridical
Review of Presumed Consent as the Right
of Patients in Emergency Conditions."

SUBJECTS AND METHOD

In this study, the normative juridical

method is used to solve legal issues and

simultaneously provide prescriptions about

what should be needed (Marzuki, 2017).

The study approach included:

1. Approach to the Act (statute approach),
where the author will carry out activities
description, systematization, and inter-
pretation of the law. The positive law
used in this approach includes the
following laws and regulations:

a. Code of Medical Ethics (KODEKI) in
2012

b. The 1945 Constitution of the Republic of
Indonesia;

c. Law Number 29 of 2004 concerning
Medical Practice;

d. Law Number 36 of 2009 concerning
Health;

e. Law Number 36 of 2014 concerning
Health Workers;

f. Law Number 44 of 2009 concerning
Hospitals;

g. Minister of Health Regulation Number
290 of 2008 concerning Approval of
Medical Measures.

h. Regulation of the Minister of Health
Number 47 of 2018 concerning Emer-
gency Services

2. Case studies (case studies), where the
author will conduct interviews as a con-
crete source of research related to the
handling of patients in emergency condi-
tions. Respondents consisted of 6 Gene-
ral Practitioners who worked in the
emergency room, ICU, treatment room,
and operating room at PKU Muhamma-
diyah Hospital in Sukoharjo; and
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3. Conceptual approach, where the author
uses literature as a legal material collec-
tion technique.

The legal materials used are primary
and secondary legal materials. Primary
legal material consists of legislation or
minutes in making legislation. While the
secondary legal material in the form of all
publications about the law which are not
official documents, including books, texts,
dictionaries/legal journals, and the results
of interviews.

Legal material collection techniques
through library research. The legal material
analysis technique used is the deduction
method by formulating the principles and
legal understanding and evaluating the
results of the interview.

RESULTS

The concept of "agreement" differs slightly
in various cultures and countries (Ishar-
yanto, 2018), for example, according to
American law, emphasizes patient auto-
nomy. Elements include competence, dis-
closure, understanding, volunteerism, and
consent (Beauchamp, 2001). Therefore, the
emphasis of consent lies in the duty of the
doctor to disclose information to the pati-
ent. Patients, in this model, are the only
people who know the condition and situa-
tion in the best way possible, with the
doctor as someone who is committed and
responsible for providing patient informa-
tion needs to help patients make optimal
decisions.

However, in the UK, it is defined in
terms of detailed references to patients and
is considered valid when having the follow-
ing characteristics: patients agree volunta-
rily, without any coercion. Patients have the
capacity and competence to agree (Subra-
mani, 2017). The patient has little informa-
tion needed to approve the nature of the
procedure he will undergo (Ghaderi and
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Malek, 2014). On the other hand, informed
consent in Iran is treated as a basic and
irreplaceable right of patients.

In Indonesia, the term medical action
agreement is used. Legal approval of medi-
cal action (medical consent) for doctors is a
means of protection to avoid criminal sanc-
tions, and is a patient's right to being recog-
nized by law in the Medical Practice Act.
Practically, the approval of medical action
can be given by the patient in the following
manner:

1. Implied Constructive Consent
2. Implied Emergency Consent / Presumed
Consent

In this study, we will discuss pre-
sumed consent or the approval of medical
actions given in an emergency. According to
article 17 of KODEKI in 2012, every doctor
is obliged to carry out emergency assistance
as a form of humanitarian duty. This is
similar to Article 51 of the Medical Practice
Law. Whereas, in article 29 paragraph (1c)
of Law No. 44 of 2009 concerning Hospi-
tals it is explained that the Hospital is also
obliged to provide emergency care to pati-
ents according to their abilities. If the pati-
ent is considered unable to be treated, then
the doctor must refer to a doctor who is
more competent after giving emergency
care, but if the doctor has been able to take
action according to professional standards
and procedures, the doctor must provide an
explanation after the patient is aware or the
closest family

The results of interviews conducted by
the author at Muhammadiyah Hospital in
Sukoharjo, Central Java, with 6 general
physicians, were obtained: from 6 respon-
dents all stated that patients were entitled
to get emergency assistance according to
the standard even without the written con-
sent of patients and families. After being
aware, the patient and/or family will conti-
nue to explain information about the condi-
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tion and follow-up on its handling. If there
is a patient condition that cannot be hand-
led by the General Physician at the Hos-
pital, then it will be referred to another
competent Hospital.

DISCUSSIONS

1. Relationship between doctors and
patients in civil law

The purpose of the patient seeking treat-

ment is to expect healing. According to

Machmud (2012), the development of the

relationship between doctors and patients

can be grouped in the following stages:

a. "Active-passive" relationships, at this
stage the patient does not make any
contribution to the health services he
will receive. He fully gave the doctor to
take the necessary actions. At this stage
the communication interaction carried
out by the patient does not involve the
choice of health care measures, because
he is unable to provide it. The inability
can only be because he really does not
have medical knowledge so that he trusts
the doctor completely or because his
condition does not allow him to give his
opinion, for example the patient is
unconscious.

b. "Guided cooperation" relationship, the
stage of this relationship occurs when
the patient is sick but is aware and has
the ability to ask for medical help and is
willing to cooperate with a doctor. At this
stage of the relationship, it appears that
there is participation from patients in
the health care process. The role of doc-
tors is still more dominant in determi-
ning the actions to be taken. Thus the
position of the doctor as a person who is
trusted by the patient is still significant.

c. “Joint participation” relationship, at this
stage of the relationship the patient
realizes that he is an equal person with a
doctor, and thus if he is in contact with a
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doctor, the relationship is built on a
mutually agreed agreement. The agree-
ment was taken after doctors and pati-
ents through intensive stages of commu-
nication to produce a decision.

Although there were developments in
the relationship between doctors and pati-
ents, in essence what doctors did was a
form of health service. An opinion of
Leenen quoted by Wiradharma (1996),
stated that the obligation of doctors or
dentists to carry out health services can be
divided into 3 (three) groups, namely:

a. Obligations arising from the nature of
medical care where the doctor must act
in accordance with medical professional
standards or practice medicine in a lege
artist manner;

b. The obligation to respect patient rights
based on human rights in the health
sector;

c. Obligations related to the social function
of health care.

Machmud (2012) also argued that the
relationship between doctors and patients
was a relationship between civil law, where
patients came to their doctors to cure their
diseases and doctors promised to try to cure
the patient's illness. Civil relations was a
legal relationship carried out by parties who
were in an equal position, at least when the
parties would enter certain legal relations.
In therapeutic transactions, there were
legal subjects and legal objects. Legal sub-
jects include patients, health workers or
doctors or dentists, the legal object was
maximum effort to cure the patients (Salim
and Nurbani, 2014)

Therapeutic transactions that were
part of the agreement between doctors and
patients, which in the Civil Code were
regulated in Chapter III (three) Article 1313
of the Civil Code defined an agreement was
an act in which one person or more tied
himself to one or more people. As part of
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the agreement between the doctor and the
patient, it was considered valid if it fulfilled
the legal requirements of the agreement set
out in the 1320 Civil Code, i.e.:

a. Agree that those who bind themselves;
The firmness to have an agreement between
doctors and patients in order to carry out
patient health efforts was also regulated in
Article 39 of the Medical Practice Law that
medical practice was held based on agree-
ment between doctors or dentists with pati-
ents in order to maintain health, prevent
disease, improve health, treatment of
diseases and recovery of health.

b. The ability to make an engagement;
Skills were an absolute requirement in the
agreement.

c. A certain thing;

What was meant by certain things in the
therapeutic agreement was an effort to
cure.

d. A reason that was lawful.

Because lawful was an agreement made not
in violation of laws, decency and public
order. This was regulated in Article 1337 of
the Civil Code that a reason was prohibited,
if prohibited by law, or if it was contrary to
good morality or public order.

The terms of the agreement in Article
1320 paragraph (a) and (b) of the Civil Code
were subjective requirements because they
related to the subject or person making the
agreement, while Article 1320 paragraph
(¢c) and (d) of the Civil Code were the
objective conditions of the agreement. If the
subjective conditions in the agreement were
violated, the agreement can be canceled
and if the objective conditions in the
agreement were violated, the agreement
was canceled for the sake of law.

Civil legal relations between doctors
and patients which were initiated from the
agreement, Nasution, B.J. (2005) explained
that in the Civil Code, there were 2 (two)
types of agreements, namely:
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a. Inspanning Verbintenis, that was an
agreement of effort, meaning that both
parties promise maximum effort to
realize what was promised;

b. Resultaat Verbintenis, which was an
agreement that the party promised to
give a result, namely a tangible result in
accordance with what was promised.

The doctor's and patient's legal rela-
tionship was included in the type of agree-
ment of the investigator because the action
of therapeutic transactions carried out by
the doctor was a form of health effort in
order to achieve patient recovery based on
patient complaints and medical science.
Doctors did not provide a guarantee of
certainty in curing the disease, but with the
effort and expertise of the doctor was
expected to be able to assist in the effort of
healing (Hariyani, 2005). This result was in
line with Salim and Nurbani (2014) which
stated that a therapeutic contract was
equated with an inspirational agent,
because in this contract the doctor was only
tryingto cure the patient and the effort
made was not necessarily successful.

2. Informed Consent as Protection of
Patient Rights

Before a therapeutic transaction carried out

by a doctor, it started first with the inform-

ed consent. This informed consent can pro-
vide a sense of security for the doctor when
taking medical action in patients and can be
used as a defense if the results of medical
treatment performed by doctors were not as
desired by patients and families. If the
patient has given an informed consent to
the doctor, then the position of the doctor
became strong because in the informed
consent it has been stated that if the doctor
failed to carry out the obligation, the pati-
ent would not sue the doctor concerned.

But judicially, the patient has the right to

sue the doctor if he did not carry out

professional standards properly
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According to Tutik (2010), things that
became consumer expectations of health
care providers or patient expectations as
consumers of medical services include:

a. The promised service was prompt and
satisfying;

b. Helping and providing responsive ser-
vices without distinguishing the ele-
ments of sara (ethnicity, religion, race
and between groups);

c. Guaranteed security, safety and comfort;

d. Good communication and understand-
ing of patient needs.

The right of the patient was actually a
human right and came from individual
rights (the right of self determination) and
basic social rights. The two basic rights
were legal principles that underlie the field
of health law, namely the right to
healthcare/the right to health services and
the right of self-determination. In general,
the right to determine his/her own destiny
was regulated in the provisions of Article
28A of the 1945 Constitution which stated
that:

“Everyone has the right to live and has the

right to defend his life.”

In Article 52, the Medical Practice
Law described the patient's rights as
follows:

a. Getting a complete explanation of
medical actions as referred to in Article
45 paragraph (3);

b. Asking for opinions from other doctors
or dentists;

c. Getting the services according to medical
needs;

d. Refusing medical action; and

e. Getting the contents of medical records.

Although informed consent was an
absolute right for patients but for the truth
of the doctor's explanation of the patient's
illness, the patient must also be cooperative
and it was the duty of the patient to provide
correct information about his/her health
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problems without being covered. This was
regulated in Article 53 letter (a) of the
Medical Practice Law which regulated pati-
ents in receiving services in medical prac-
tice having the obligation to provide com-
plete and honest information about their
health problems.

3. Perspective of the law of informed
consent in emergency situations
The Implied Consent or Presumed Consent
was the agreement given by the patient
implicitly without a firm statement. The
sign of this agreement was captured by the
doctor from the patient's attitude and act-
ions. Generally. the doctor's actions were
ordinary actions or were well known. For
example, patients came to practice and the
doctor performed basic tests such as blood
pressure checks and heart palpation in
general, so the patient implicitly agreed
with what the doctor did. This action was
considered worthy of a doctor even without

providing prior information.

Also in the condition of patients who
need treatment or medical action immedia-
tely for example patients in an unconscious
situation while in emergency situations,
doctors can take immediate action even
though they did not provide explanations or
information to patients or their families
because in this case the time was highly
important.

This then raised the question to
explain in more detail of the state of Emer-
gency. The emergency department consist-
ed of two statements namely Severe and
Emergency. Severe mean there was a threat
to someone's life. Whereas Emergency
mean the patient needed immediate treat-
ment. So that the meaning of the word
emergency was a patient who has a health
status that has a threat to his life and
required immediate treatment/action.

In Article 3 paragraph (2) Chapter II
of the Regulation of the Minister of Health
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Number 47 of 2018 concerning Emergency

Services, explained the criteria for emer-

gencies, namely :

a. Threatening lives, endangering oneself
and others / the environment;

b. There is interference with the airway,
breathing, and circulation;

c. A decrease in consciousness;

d. Hemodynamic disorders; and /or

e. Requires immediate action.

Based on the case where there was an
emergency patient without the identity and
closest family, health personnel cannot
provide help without an informed consent
as a legal umbrella to conduct help or medi-
cal action. However, Article 68 paragraph 1
of Law Number 36 Year 2014 concerning
Health stated that

“In principle, those who are entitled
to give consent were the recipients of the
health services concerned. If the recipient
of health services was incompetent or
under-guarded (under curatele), approval
or rejection of health service measures can
be given by the closest family, including
husband/wife, biological father/mother,
biological child, or sibling who has grown
up. In an emergency, to save the lives of
health care recipients, no approval was
needed. However, after the Health Service
Recipient was aware or in conditions that
have made it possible to be immediately
explained. In the case of Health Service
Recipients were children or people who
were unconscious, explanations were given
to their families or those who take them to
the hospital. If there was no one who take
them to hospital and there was no family,
while health care measures must be given,
an explanation was given to the child or at
the first opportunity when the Health Ser-
vice Recipient was conscious”.

In Article 4 paragraph (1) to (3) Regu-
lation of the Minister of Health Number
290/MenKes /Per/I11/2008 namely :
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1. In an emergency, to save the lives of
patients and/or prevent disability appro-
val of medical action was not required.

2. The decision to take medical action as
referred to in paragraph (1) was decided
by the doctor or dentist and recorded in
the medical record.

3. In the event that a medical action was
carried out as referred to in paragraph
(1) a doctor or dentist must provide an
explanation as soon as possible to the
patient after the patient was conscious or
to the closest family.

In terms of law and medicine, emer-
gency services differ from non-emergency
services because they have special charac-
teristics. Some specific issues in emergency
services required specific legal arrange-
ments and would lead to different legal
relationships with non-emergency
conditions.

In the case of legal liability, if the
patient sued health personnels because it
was suspected that there was a mistake in
establishing a diagnosis or therapy, the
patient must prove that was only the cause
of proximate causes (Holder, 1972). If the
accusation of negligence was carried out in
an emergency situation, it was necessary to
consider the factors of the condition and
situation when the event occurred. There-
fore, the actions of health professionals
need to be compared with qualified health
personnels, in the same situation and
condition (Soekanto, 1987).

Based on the results of this study, it
can be concluded that:

a. Patients in emergency situations have
the right to get help from a doctor
without the approval of written medical
measures.

b. In the case of legal liability, if there were
allegations of negligence committed in
an emergency situation, it was necessary
to consider the conditions when the
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event occurred. Therefore, the actions of
health personnels need to be compared
with qualified health personnels with the
same qualification and in the same
situation and condition.
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